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Introduction

I acknowledge the traditional owners of the land on which we meet, the Kulin nation, and their elders past and present.

The Rt Honourable Dame Sian Elias, Chief Justice of New Zealand; Fiona McLeod SC, President of Australian Women Lawyers; office holders and board members; friends:

Thank you for giving me the opportunity to address you about the important, challenging topic of ‘creating justice’.  
At the last Australian Women Lawyers (AUSTRALIAN WOMEN LAWYERS) conference former High Court judge Mary Gaudron exhorted us all to “get out and create justice”.  
The essence of her comments was that we have a responsibility to contribute to the attainment of justice for women through research and debate, through advocacy, through the development of the common law and even through political activity.  

Mary also reminded us that women, who have a variety of life experiences and perspectives, can exert enormous influence through their appointment as judges.  This is something I intend to address today.
Before I do so however, I would first like to congratulate Fiona McLeod SC and the office holders and board members of Australian Women Lawyers for their untiring work in advancing the cause of women working in, and affected by, the law and particularly by the production of Australian Women Lawyers’ draft communiqué.  
The communiqué expresses support for domestic and international measures and the UN Millennium Development Goals.  It recognises the special vulnerability of women in society, and women’s status as an effective measure of prosperity as a whole.  It commits to the elimination of direct and indirect discrimination against women in the legal system and in the administration of justice, so that the legal system is more responsive to women’s needs.  
Through the communiqué, Australian Women Lawyers is situating itself in a broader context.  That doesn’t mean, however, we can afford to take our eye off the ball in terms of Australian Women Lawyers’ historical focus: judicial appointments, appointments to senior ranks of the profession, pay parity and work practices.  That, in fact, is encapsulated in domestic target number 8 of the communiqué, which concerns the implementation of measures seeking to advance the representation of women in senior decision-making roles.
For decades now we have been reassured by various commentators – usually male – that the ‘trickle up’ effect will correct the gender imbalance that is so prevalent in the judiciary and the top ranks of the bar and law firms.  The received wisdom is that the numerical dominance of women graduating from law schools will magically translate into, if not a majority over, then at least equality with men as senior partners, senior associates and senior counsel.  
This mantra was repeated recently by Arie Frieberg, Dean of Law at Monash University.  Professor Frieberg was quoted in The Australian Financial Review as saying:  “So there has been a conscious effort at universities and by the profession to get a much better gender balance and this has certainly happened in law schools and it will eventually see its way through to the senior ranks of the private profession and the bar”.

At the time, Professor Frieberg was commenting on the fact that although 60 per cent of law firms’ graduate intake are women, and Holding Redlich tops the table with 12 women out of 14 graduates, only 12 of its 44 partners are female.  These statistics do not seem to support his argument at present or such optimism.
I agree with Professor Frieberg that ‘gender’ is definitely on the ‘agenda’ and there has been some improvement.  However, it must be said that there is still a paucity of women in traditional legal ‘power positions’.  
Only this month, The Australian newspaper ran an article, featuring Fiona and Australian Women Lawyers, about the inadequate representation of women in the upper echelons of the law.

It is profoundly disappointing and somewhat depressing that we are compelled to constantly re-agitate this issue of the progression of women into senior positions.  Our energy could be so much better channelled into developing new and innovative ways to respond to Mary’s challenge to ‘create justice’.  
But for as long as functional equality with men remains a justice issue, which it most certainly is, and as long as women remain seriously unrepresented in top legal jobs, we will need to maintain our vigil.  
Last night Chief Justice Warren encouraged women to accept appointments to the bench even if it means the depletion of women in senior positions at the bar.

As I have previously publicly bemoaned the depletion of the ranks of senior women at the bar, I thought I should explain my position.  
I entirely agree with Chief Justice Warren’s views: women should accept appointment.  My concern is to see the ranks of senior women at the bar increased so that when appointments are made there remain sufficient senior women or they are replaced fairly quickly. 

At present the challenge is not so much to see women being appointed to the bench, which happily appears to be happening, but rather to ensure that the environment and institutions support the advancement of women to senior positions, other than judicial ones.

Why is the task of ‘creating justice’ important?

In considering the complex question of how we ‘create justice’ for women (and in so moving towards a more just society, creating justice for men too), I think we first need to ask ourselves why is this important, particularly now.  Are we not living in a post-feminist society, where women and men are substantially equal?
The redoubtable Anne Summers has some views about this, and they make for sobering reading.  In her 2004 address Giving Voice: Speaking up for women silenced by our society, delivered at the 14th Annual Alicia Johnson Memorial Lecture, she said:
“For thirty years we have seen progress towards equality – or so we assumed.  If I can speak for myself, I had always been optimistic, even confident, that this was a revolution that was unstoppable and irreversible.  
So it came as quite a shock to me to discover a year or so ago that in fact things were not as they should be, and that we had not merely stalled on our road to equality but that we were actually starting to go backwards.

This might seem hard to believe when all around us are visible signs of women’s accomplishments – we see women in all kinds of great jobs, still breaking all sorts of barriers, doing amazing things.  Yet you don’t have to delve very far beneath the surface to discover that things are not so rosy.  In fact, you could describe them as terrible, even shocking.”

Anne’s comments may seem hyperbolic.  But consider the following facts and ask yourself whether the terms “terrible” and “shocking” are misplaced: 

· The most reliable national data we have on the incidence of violence against women in Australia dates from 1996.  In contrast, the Federal Government and automotive industry funds ‘CARS’, an on-line searchable database of stolen passenger vehicles, which is updated four times a year.

· A 2008 Senate Committee report found that aging Australian single women are at “extreme risk” of falling into poverty in old age.  Witnesses to the inquiry told of "raiding dumpsters to retrieve bread, fruit, vegetables … and sometimes meat" discarded by grocery chains, going to bed early to cut heating bills, and forgoing social visits to or from friends because of transport and meal costs.

· Indigenous women are almost 70 times more likely than non-Indigenous women to be bashed and require hospitalisation for head injuries.  Assault is responsible for about 44 per cent of injury hospitalisations among Indigenous women, compared with only 2.3 per cent among non-Indigenous women.

· ABS data also shows the Australian gender pay gap has worsened in recent years.  The most recent figures show women working full-time hours earn 16%, or $184.80 a week, less than males in full time roles.  If overtime is included then the figure rises to $364.40 or 25%. According to Professor Mark Woden, a social researcher at the University of Melbourne, this has “a lot to do with the fact that women are not prepared to work longer hours”.
  Is that your experience?  It is certainly not mine.

· A Chinese woman, who fled China because of the risk of persecution arising from her involvement in the pro-democracy movement for women’s rights, has been held in Villawood Detention Centre for more than three and a half years.  This is the longest a woman has been held at Villawood.  The Commonwealth Ombudsman’s report noted that she now suffers from a severe adjustment disorder, depression and anxiety.  To treat her condition, a psychiatrist has recommended alternative antipsychotic medication and Electric Convulsive Therapy.

· For the past 12 years, Australia has banned foreign aid from being used to provide women with information and advice about abortion.  Australia and the United States are the only two countries in the world that provide development aid on the condition that none of the money be used for abortion services.

· We are still having a debate about a paid maternity leave scheme!

Yet we have much to celebrate.  Our Deputy Prime Minister and our new Governor-General are women.  We are justifiably delighted that, for the first time in history, there are two women on the High Court bench.  Only this week, the Victorian Attorney-General announced the appointment of one County Court judge and four Magistrates.  Of these five appointments, three are women.  That is excellent news and unimaginable when I was a young lawyer and saw Mary Gaudron and Elizabeth Evatt the first women appointed to a federal court – the Conciliation and Arbitration Court.
Yet, indisputably, in the cut and thrust of daily life, women continue to fall through the cracks.  

For me, the lack of regard that is often shown towards women in public life is embodied in the story of Teresa Brennan.  

In an article in the Monthly magazine, writer Amanda Lohrey profiles ‘The Other Teresa Brennan’.

She writes:

“On 8 January 2006, in the Sydney suburb of Mosman, a silver Lexus belonging to the retired Federal Court judge and national living treasure Marcus Einfeld was clocked above the speed limit.  Einfeld, facing a fine of $77, denied that he was in the car at the time, claiming he had loaned it to an old friend, the visiting professor Teresa Brennan.  The only problem with this story was that Teresa Brennan was three years dead.
According to a report in the Sydney Morning Herald late last year, one of Brennan’s cousins had rung Marcus Einfeld in 2003 to inform him of his friend’s death.  Soon after, Einfeld’s car was caught speeding in Rushcutter’s Bay, and in a statutory declaration the judge named Brennan as the driver.  In was her first posthumous event, not to be repeated until the famous incident of January 2006.  On both occasions, Einfeld was excused the fine.”
Amanda Lohrey goes on to recount that when he was confronted with the demise of his alibi, Mr Einfeld declared that he had been referring to another Teresa Brennan, who was also an American academic and also dead.  

She then goes on to trace the “intriguing history” of the first Teresa Brennan.  
Teresa Brennan was a young Australian who first came to the journalist’s attention in 1986, when she was involved in a stoush between two candidates for the State of Maryland Senate, Barbara Mikulski, a Democrat, and Linda Chavez, a Republican.  

During a televised debate in 1988, Linda Chavez said that no single episode raised more questions about Mikulski than her employment of “radical Australian feminist” Teresa Brennan as her congressional aid.  
Chavez told the television audience that Brennan promoted philosophies in the office that had been described by one staff member as “fascist feminism”, “Marxist” and “anti-male”.  Brennan would lecture staff on the inequalities of capitalism and staff were directed to write essays on Brennan’s works, ‘The Age of Megalomania’ and ‘Women Want the Right to Life’.  

Brennan left Mikulski’s office a few months later in order to study and tour in Central America – at that time a site of covert US operations.  When questioned on Brennan’s role in her life, Mikulski simply said:  Teresa had a lot of very good ideas, particularly on the economic empowerment of women through small-business initiatives, but her views were more appropriate to think-tanks and foundations than to Congressional legislation.
Mikulski went on to comfortably win the 1988 election and is currently serving her fourth Senate term.

Teresa Brennan went on to a respected academic career, particularly in the area of social theory.

On 10 December 2002 she was knocked down while crossing a road near her home in Broward County, Florida.  After nearly two months in a coma, she died.  

Amanda Lohrey concludes her article with the following comment:
“Australia remains obsessed with Germaine Greer but as feminist warrior-queens go, Teresa Brennan was a more engaged activist and a more interesting thinker.  Like Greer, she seems to have been personally and intellectually fearless.  It’s a pity, then, that she has become known here only through a tawdry legal fracas in which she has been summoned up as a kind of errant ghost.”
What this clearly vibrant, committed, courageous woman would think of this episode we can only imagine.

Teresa’s story exemplifies why grappling with the task of creating justice, now, is so important.

The aims of the Communiqué are broad and uplifting as they should be, but not all of us get the opportunity to pursue our goals on the world stage.  Organisations like this can provide the opportunity for change at a macro level but we need some concrete ways in which to create a more just society at a personal level.

I want to consider how we, as women working in the law, should shape our personal response to the challenging environment in which we live through the lens of another courageous woman: Heather Osland.  Her journey, torturous and tragic as it has been, has much to tell us about how we can approach the task of ‘creating justice’ – the challenge laid down to us by Mary Gaudron.
Heather Osland suffered thirteen years of horrifying physical and sexual abuse at the hands of her second husband, Frank.  According to the sentencing remarks made by Justice Hedigan at trial, the prolonged history of domestic violence involved violent beatings, punching, poking, prodding, very violent threats with guns and promises of beatings and death.  Heather also gave evidence of repeated rape.
In 1991, Heather and her son David dug a hole in some bushland.  The following day, Heather mixed some sleeping pills into Frank’s food.  After Frank was unconscious, David killed him by striking him with an iron bar.  Heather and David buried the body in the grave they had previously dug.
His body lay undisturbed for four years until Frank’s killing was reported to the police.  Heather was convicted of murder in the Supreme Court of Victoria and sentenced to 14 years in jail.
  Despite the fact that he had struck the fatal blow, the jury were unable to reach a verdict.  After a retrial, David was acquitted on the ground of self defence.

Heather’s challenge to the decision in the Court of Appeal was denied.

On appeal to the High Court, it was submitted that the verdicts of the jury were inconsistent and that, because the Crown case was based on concert, Heather’s liability could only have been derivative and thus was dependent on the conviction of the son.  The majority of the High Court rejected this argument and the appeal failed, as did an attempt to secure a petition for mercy.

Heather was released from Tarrengower prison on 27 July 2005, just about three years ago, after serving nine and a half years.  She subsequently sought the release of advice from the Victorian Government as to why her petition of mercy was denied.  Her request was granted by Stuart Morris QC, the then President of the Victorian Civil and Administrative Tribunal (VCAT),
 but in May 2007 the Court of Appeal overturned the decision.  The High Court granted Heather special leave to appeal against the decision of the Court of Appeal
 and judgment is reserved.

Legal aid/pro bono work
The first issue that arises from the Osland case that resonates for the challenge of creating justice is pro bono work and legal aid.  
Heather was represented in the Supreme Court proceedings by Felicity Hampel SC, now a judge of the County Court.  This representation, and that of her instructing solicitors, was made possible by a grant of legal aid made pursuant to section 360A of the Crimes Act 1958 (Vic).  
The matter of R v Osland is widely considered a significant judgment because of Judge Hampel’s cogent and compelling advocacy and because of the admission of expert evidence by the Court as to ‘battered women’s syndrome’.  
In the VCAT proceedings, Heather was represented by a solicitor, Nieva Connell, who worked on the case for three and a half years on a pro bono basis.  The case came to Ms Connell through her firm’s involvement with the Public Interest Law Clearing House.  
Ms Connell described Justice Stuart Morris’ decision to grant Heather access to the documents as the most satisfying win of her career.
  Ms Connell was the recipient of the Law Institute’s pro bono award in 2007 for her work with Heather Osland.

Undertaking work that is legally aided, or on a pro bono basis, or providing assistance at community legal centres, is a way of improving individual women’s lives.  It can also make a major contribution to the development of the common law in ways that reflect the reality of women’s lived existence.  It is also often very personally satisfying.  
One of my most memorable cases, and one in which I take a great deal of pride, was my first High Court appearance in the matter of AMS & AIF.
  This decision is recognised as significant in the law surrounding applications by parents to relocate with their children.  
It involved not only questions about the appropriate test to be applied in family law proceedings but also:
· issues as to the right to freedom of movement under the Constitution
· inconsistency between State and Federal laws 
· powers of the Commonwealth Parliament with respect to territories (the child having been born in Darwin)
· the confines of federal jurisdiction, and 
· implications arising from international law.  
I appeared on the mother’s behalf on a pro bono basis.  We succeeded in satisfying the High Court that, in imposing a requirement on the mother to show “compelling reasons” as to why her proposed move to Darwin should be permitted, the trial judge fell into error.  
Very kindly, Judge Hampel, or Ms Hampel QC/SC as she then was, has provided me with two examples of her own pro bono work.  Fittingly, in light of the recent appalling behaviour exhibited by Sam Newman and friends on ‘The Footy Show’, they both involve discrimination against women in sport.  

Both were proceedings before VCAT.  The first involved a complaint by a 19 year old woman, Emily South, against the Royal Victorian Bowls Association (RVBA) for breaching the Equal Opportunity Act in refusing to register her as an affiliated member.

The basis of the refusal was the RVBA’s constitution, which provided that an affiliated member is a male member of any club.  The RVBA relied upon an exemption contained in section 66 of the Act, which provides that “A person may exclude people of one sex from participating in a competitive sporting activity in which the strength, stamina or physique of competitors is relevant.”

The Presiding Member was presented with expert evidence as to the physical demands of competitive bowls, and particularly as to the use of the ‘drive shot’ and ‘draw shot’.  After due consideration, she pronounced that she not persuaded that, in so far as men use the ‘drive shot’ more frequently than women, this was related to a difference in strength or, if it was, employing the ‘drive shot’ makes the competition uneven.  
The Presiding Member ordered that the RVBA’s constitution be amended to delete the requirement that an affiliated member be a man.

In Taylor v Moorabbin Saints Football League,
 Judge Hampel represented three 14 and 15 year old women who had been denied the opportunity to play competitive football in the Moorabbin Saints Junior Football League.  Football Victoria informed VCAT that the rationale for the rule excluding girls over the age of 12 from playing Australian rules was to protect the safety of the players and to ensure that boys did not modify their playing style because of the presence of girls.  
Again, reliance was placed on the exception in section 66.  One of the three complaints was upheld.  Stuart Morris QC, the VCAT President, found that the relative differences between the strength, stamina and physique of boys and girls had not been shown to be sufficiently significant for participation by girls aged under 14 year olds but was for under 15 year olds.  
The President went on to clarify that although it was lawful for Football Victoria to adopt a rule excluding girls from under 15s football, he was not endorsing the rule.  He expressed the view that the decision of whether or not to compete in the competition should be left to the girls themselves.  
These cases exemplify the power of pro bono representation in challenging gendered legal norms.  
A word of caution however.  

I see a real danger, through the growing regulation of pro bono work, for it to be seen as a substitute for a properly resourced court and legal aid system.  It is not.  Nor do I think it necessarily appropriate to compel all lawyers to undertake pro bono work.  Our expertise is valuable and it is unfair and inequitable to expect lawyers to work for free, when no other profession has similar obligations imposed upon them.  

Ensuring that the legal aid and community legal centres receive appropriate funding is an important part of ‘creating justice’.  Their work, in providing access to justice for often the most vulnerable and marginalised members of our society, is essential.  Pro bono work, as an adjunct to, rather than a substitute for, the legal aid system, is equally valuable.  
Judging in a different voice
The second issue that arises from Heather Osland’s experience of the legal system is the rather controversial one of whether women judges ‘judge in a different voice.’  It arises because the Honourable Mary Gaudron was a member of the High Court bench that delivered judgment in the Osland appeal.  
The thesis that women judges ‘judge in a different voice’ draws upon the ‘ethic of care’ developed by Carol Gilligan.  As applied to the legal profession, it anticipates that the greater presence of women will bring about “a reorientation of the legal system away from formalism, objectivity, universalism and adversarial methods of conflict solving towards the subjective needs of individuals and a greater use of alternative dispute resolution.”

As far as the act of judging goes, it contemplates that women judges will be more likely than their male colleagues to promote rules based on gender equity.  They will do this either through the reversal of gender-biased decisions based on stereotypical assumptions about men and women, or through the correction of inherently gender-biased, supposedly ‘neutral’ legal principles like ‘common sense’ and ‘reasonableness’.
In light of the ‘difference’ thesis, what should we anticipate arising from Justice Gaudron’s judgment in Osland?  Should we expect, because she is a woman, that Justice Gaudron’s decision on the merits of the appeal would provide particular insights into Heather Osland’s actions and motivations?  
Should we anticipate that Justice Gaudron would bring different, uniquely feminine qualities to the task of determining this particular appeal?  Should we assume that Justice Gaudron, by virtue of her gender, would adopt a more empathetic position towards Heather Osland than the male members of the bench?  
As it transpired, Justice Gaudron and Justice Gummow delivered a joint judgment.  Their Honours allowed the appeal on the basis of the ‘concert’ argument – that at trial, the jury’s failure to convict Heather’s son David revealed a flaw in the reasoning process that required Heather’s conviction to be set aside.  In all other respects, Justices Gaudron and Gummow were in agreement with the majority.  

The researchers Julie Stubbs and Julia Tolmie, in an article written for the Melbourne University Law Review in 1999, expressed some disappointment with the Gaudron/Gummow joint judgment on the issue of evidence of battered wives syndrome.

Although they praised their Honours’ discussion of how this evidence might be used in the context of the defences of provocation and self-defence, the researchers considered their analysis limited.  In fact, they describe that aspect of the joint judgment as “disturbing”.

“Disturbing” insofar as their Honours appear to relate evidence of battered wives syndrome exclusively to the subjective or modified subjective components of the defences.  The researchers contended that the joint judgment can be read as suggesting that evidence of battered wives syndrome only assists the court in understanding the personal or idiosyncratic responses of battered women, rather than explaining the effect that the circumstances of violence can have on ‘ordinary’ or ‘reasonable’ women.  
In this, they assert the judgment represents a narrowing of the interpretation of battered wives syndrome found in other decisions.  They in fact described Justice Kirby’s judgment as the most “forward looking” of the judgments dealing with battered wives syndrome.

This outcome is hardly surprising.  Numerous empirical studies undertaken in North America and elsewhere have tended to find a high level of convergence between male and female judges in terms of the decisions they make, even in the areas of anti-discrimination and sexual harassment.

Like Dame Sian Elias however, I am doubtful that a quantitative analysis of voting patterns by female judges is the right inquiry to be undertaken.
  Our focus should really be on attitudinal shifts in both procedural and substantive law.
I am conscious that this issue of differential judging remains a highly contested area of debate.  In 2001, Baroness Hale wrote: 
“Women do not want to claim they look at things differently from men, partly because this would be manifestly inaccurate in many cases, and partly because it would make them less well qualified to be judges”.

I am wary of arguments that potentially essentialise certain characteristics or attributes in women.  I am also alive to the danger inherent in suggesting that women judges will necessarily arrive at outcomes that are designed to advance the interests of women, individually and collectively.  As Baroness Hale warns, this view has serious implications for judicial impartiality.  
However, in rejecting the ‘difference thesis’, I should not be thought to be saying that women and men judge in identical ways and bring the same values and experiences to the task of judging.  As Justice Kirby so memorably opined, “women lawyers are not simply male lawyers in skirts.  They have had a different experience of life.”

The idea that women judges ‘make a difference’ does not necessarily have to rely on biologically determinist constructions of womanhood.  Women and men, in general, have different life experiences and it is not inherently improbable that laws made by men and applied by men will work to the disadvantage of women.
We do not expect the impossible of our male judges – that in the act of judging they are unaffected and uninfluenced by their upbringing, schooling, family life, work history and values – in short, their entire familial, social and economic environment.  
It is hardly consistent, or fair, to expect women judges to be a veritable blank slate.  

What this argument also does is entrench the male judge as ‘the norm’.  Any deviation from that male norm of what a judge is and does can then be characterised as aberrant.  
I am reminded of the defamation proceedings instituted by Senior Magistrate Jelena Popovic against journalist Andrew Bolt, after the Herald-Sun published an article in which he alleged Magistrate Popovic hugged two drug traffickers and bullied a police prosecutor.
  I wonder whether Mr Bolt would have made the same allegation about a male magistrate.  I doubt it, because I think that’s his point:  female judicial officers are different from the ‘norm’ – meaning men – in that they are emotional, partisan and fail to observe appropriate boundaries.  This sort of thinking is clearly wrong-headed.
I believe that women’s life experience can, and must, inform their approach to determining disputes.  However, I also acknowledge that difference-based arguments are theoretically conflicted and are potentially counter-productive in advancing the cause of creating justice, being vulnerable as they are to essentialist criticism.  
Perhaps the answer is as the English academic Kate Malleson suggests: strategic strength lies not in theories of difference, but in one based upon equity and legitimacy – that the equal participation of men and women in the justice system is an inherent and essential feature of a functioning democracy.
  We create justice in moving towards a system of equality of representation.  
The contribution of academic analysis and discourse 
The third area in which we can learn from Heather Osland’s case is the critically important one of feminist legal theory and discourse and its challenge to the ‘maleness’ of the law.  
The systematic and sustained terror Heather and her family were subjected to over a period of thirteen years was quintessentially ‘private’.  It occurred in the home, behind closed doors, with limited or no intervention by the state in the form of the police and the criminal justice system.  
The public/private dichotomy and the role of law in sustaining the maintenance of two ‘spheres’ has been the fulcrum of feminist theory, legal and otherwise. 
There is the public sphere of market and state, which is suffused with the masculine values of rationality and objectivity, where the law has a legitimate regulatory presence.  Then there is the private sphere of home and family, defined by feminine values of intimacy, nurture and self-sacrifice, where the law should not intrude. 

Australian feminist academics like Margaret Thornton, who engage so rigorously with the ‘cartography of public and private’, have made an enormous contribution to a gendered analysis of the operation of the law.

The text I think of as formative, and one that I’ve had in my possession since its publication in 1990, is Reg Graycar and Jenny Morgan’s The Hidden Gender of Law.
  It is thought provoking and challenging, yet accessible.  It grapples with the monumental task of creating a new doctrinal framework.  In so doing, it draws upon the insights offered by some of the foundation feminist scholars and applies those insights to concrete examples of women’s interaction with the law.  

Arguably the most potent example of the transformative power of feminist discourse is that of Catharine MacKinnon.  She is an academic and lawyer who has extensively theorised feminism, patriarchy and the relationship between the patriarchal state, sexual harassment, pornography and rape.
On the issue of sexual harassment, MacKinnon vigorously argued that sexual harassment is sex discrimination in its reinforcement of women’s social inequality.  In 1980 the Equal Employment Opportunity Commission followed MacKinnon’s framework in adopting guidelines prohibiting sexual harassment.  
In 1986, the US Supreme Court confirmed that sexual harassment may violate laws against sex discrimination. 
With Andrea Dworkin, MacKinnon theorised pornography as a form of sex discrimination and argued that women should have a right to seek civil damages.

In 1983, the Minneapolis city government hired both women to draft an anti-pornography civil rights ordinance, defining pornography as a civil rights violation and enabling women to sue for damages.  Although the amendment was passed, twice, it was vetoed by the mayor.  A similar ordinance passed in Indiana the following year (although later ruled unconstitutional).  
Both women occupy a particular space on the feminist trajectory and their radical stance is divisive.  Yet they stand as a towering example of how feminist academic incursion into the realm of the ‘public’ can achieve tangible results in the form of change to the substantive law.  
That segues into my fourth and final site of learning from Heather’s case, namely agitation, activism and law reform.
Agitation, activism and the law reform process.
A recent text from the United Kingdom, Feminist Perspectives on Family Law, asserts that feminist activism and research has influenced the law, policies and debate around domestic violence; including definitions of violence, explanations of it and system responses.

As the author states, perhaps most significantly, domestic violence is now seen as a problem of men’s violence and is linked to men’s power and control over women. 

I believe this is true of Australia also.  
There are clear synergies between the work of feminist academics in exploring the limitations of self-defence and provocation as defences in cases where women have killed a violent partner, and the process of law reform.  
For example, the respected legal academic Patricia Easteal wrote in her book Less than Equal:
 
“Legal defences for murder have evolved through a history of male perpetrated homicides within a male-dominated court system.  
Accordingly, when a battered woman faces the court with a plea of self-defence or provocation, she confronts a law which anticipates the factual paradigm of a male-male confrontation, and a court which is accustomed to interpreting ‘reasonableness’ in terms of what is reasonable for the ordinary male person in a threatening situation.  
The defences available often fail to account sufficiently for the differing circumstances between a bar-room brAustralian Women Lawyers scenario and domestic violence.”
Heather’s case received widespread academic attention, which was an important part of the journey towards legislative change.
It was however just one part of the picture.  
One of the most striking features of Heather’s story is the unwavering support she garnered and the multi-faceted campaign that her supporters mounted to secure her release and to reform the law of self-defence and provocation.  Once again, the various approaches adopted tell us much about how ‘justice’ can be created.
Heather’s murder conviction was the catalyst for the formation of the ‘Women Who Kill in Self Defence Campaign’.  The campaign group included community legal centres amongst its membership.  They aimed to address issues such as:
· the limitations of the legal options to women living with domestic violence

· law reform, particularly around the issues of self-defence and provocation

· the use of battered women’s syndrome

· community education around domestic violence.

The ‘Release Heather Osland Group’, later known as the ‘Heather Osland Support and Action Group’ was formed as an offshoot to the campaign.

Heather’s supporters, including Pauline Spencer, who was the Executive Officer of the Victorian Federation of Community Legal Centres, Mary Crooks, Executive Director of the Victorian Women’s Trust, and former premier Joan Kirner, obtained valuable media exposure for Heather.  The ABC’s Law Report and Australian Story both ran extensive pieces about Heather’s case.
During one of those interviews, Heather said “I believe without the Release Heather Osland Action Group I would never have survived all those years in prison.  It gave me incentive to survive.  It gave me hope.”

Although it wasn’t expressly attributed at the time, their advocacy and continued pressure must surely have influenced the Victorian Government’s decision to give the Victorian Law Reform Commission a reference into defences to homicide.  They were certainly active in the inquiry, making a submission and participating in many of the round-table forums.
The recommendations of the Commission, which included reform of the law of self-defence, the reintroduction of a defence of excessive self defence and more flexibility around the admission of evidence of family violence,
 were largely adopted by the Victorian Government and given legislative effect through the Crimes (Homicide) Act 2005 (Vic).  
The Act abolished the partial defence of provocation.
  It created, for the first time in this State, a statutory defence of “self defence”.

The Act makes it clear that in cases where family violence is alleged, there is no requirement of immediacy in response to a threat.
  Importantly, the Act also seeks to clarify the evidence that can be admitted about family violence to explain to a jury the social context in which a homicide occurred and the social, psychological and economic factors that can affect victims of family violence.

Had those laws been in place in 1996, you would have to question whether Heather Osland would or could have been convicted of murder.
Conclusion 
So, I have attempted to provide some context as to how we can as an organisation give effect in a practical way to Mary Gaudron’s challenge.
Finally, I’d like to return to Teresa Brennan.  In death, as she did in life, Teresa provides much food for thought about the task of creating a more just society.

A small caveat however: Mr Einfeld has not yet been convicted of anything and it is possible there are two Australian academics with the same name who both lived in the US and both died within a few years of each other.  The cynics amongst us might doubt the existence of the ‘second’ and my researches didn’t reveal the identity of another Teresa Brennan so my comments are about the one whose life is known to us.  It is she inevitably upon whom the spotlight falls.

Having my appetite whetted by the article about her in The Monthly, I decided to read a little more about Teresa’s life and works.
I was able to locate the forward to The Transmission of Affect, the book Teresa Brennan was editing on the night of her fatal accident.  The forward, entitled ‘In Memoriam’, was written by Teresa’s long term assistant.

Teresa is described as an enormously versatile and creative thinker, ranging from third world feminism to Marxist theory to Lacan’s concept of history, yet able to weave seemingly disparate themes into a cohesive whole.  She was described as having a “nineteenth-century mind”.  
Teresa encouraged and supported the women who surrounded her.  She ensured that her research associate accompanied her to her many engagements with fellow intellectuals and academics.  She is described as challenging her many acolytes to think boldly and creatively.  Teresa envisaged establishing a community of friends and thinkers in the Bahamas who would “swim, write and engage each other on the burning question of, in her favourite Lenin phrase, what is to be done.”

Money was a secondary consideration.  One day, Teresa spent her last $20 on a steak for her cat, Ptolemy, and a bottle of champagne for her research assistants.  She had faith that it would somehow all work out.  

She greatly enjoyed the water and would often go for a dip in the ocean after a furious bout of writing.  She was always easily spotted, as she was the only swimmer wearing an elegant hat and stylish sun-glasses.  
A fierce intellect, a prodigious and uncompromising author, a mentor, adviser, confident and, later in her life, a mother to her adopted Nepalese daughter: Teresa was all those things.  And Teresa deserves to be remembered as the remarkable woman she was, not as a footnote to a rather pathetic saga.  
I imagine she would be highly distressed at the prospect of being remembered in the country of her birth, not as a pioneering feminist, but as a phantom scapegoat.
Teresa’s name needs to be reclaimed.  

Today I am proposing that we Australian Women Lawyers establish an award, to be known as the ‘Teresa Brennan award’, to be bestowed each year on a woman who has been ill-used by the legal system.  And in so doing, we will not only acknowledge Teresa for who she really was, we will hold the law to account and advance the cause of ‘creating justice.’  
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